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Notice of Proposed Policy Clarification for the Registration of
Aircraft to U.S. CGtizen Trustees in Situations Involving Non-U S
Citizen Trustors and Beneficiaries

AGENCY: Federal Aviation Adm nistration, DOT.

ACTI ON: Notice of Proposed FAA Policy.

SUVMMARY: Notice is hereby given of the FAA s proposed policy regarding
the registration of aircraft to U S. Citizen Trustees in situations
invol ving Non-U.S. citizen trustors and beneficiaries.

DATES: Witten public comments regarding this FAA proposed policy
shoul d be subnitted by March 31, 2012, via emnil to
| adeana. peden@ aa. gov.

FOR FURTHER | NFORVATI ON CONTACT: LaDeana Peden at 405-954-3296, O fice
of Aeronautical Center Counsel, Federal Aviation Adm nistration

SUPPLEMENTARY | NFORVATI ON: The FAA has been reviewi ng policies and
practices regarding the registration of aircraft in the United States
involving U.S. citizen trustees and non-U.S. citizen trustors and
beneficiaries. Such arrangenents are comonly referred to as non-
citizen trusts. The FAA began its review in part because of problens
the FAA has experienced in obtaining inmportant operational and

mai nt enance i nformati on concerning such aircraft fromthe registered
owners, i.e., the owner trustees. The probl ens in obtaining such
information in turn affected the FAA's ability to conduct fully

ef fective oversight of such aircraft when operated outside the United
States, and to provide foreign civil aviation authorities with

i nformati on on those operations in support of the safety oversight
activities of those authorities. The FAA al so undertook the review of
non-citizen trusts because of concerns that some of those arrangenents
may not have conplied with FAA requirenments for non-citizen trusts.

As part of its review of non-citizen trusts, the FAA published a
notice of public nmeeting inviting nmenbers of the public to discuss the
use of non-citizen trusts to register aircraft in the United States.
See 76 FR 23353 (April 26, 2011). In the notice, the FAA set forth
several questions in order to elicit a robust discussion of the issues.
Armong ot her things, the FAA sumarized the requirenents in existing
US lawthat only an ~“owner'' may register an aircraft, and that
general |y speaking only citizens of the United States that are owners
are eligible to register aircraft. Thus, the FAA Aircraft Registry is
an ~“ownership'' registry. It is not an ~“operator'' registry.

The FAA net with interested nmenbers of the public on June 1, 2011
in klahoma City. Representatives of trade associations, |law firns,
aircraft manufacturers, lenders, lessors, aircraft operators, trustees
and others were present. The proceedi ngs of that neeting were
transcribed. The transcript is available for nmenbers of the public to
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read. Copies of the transcript (File No. A505180) may be purchased
t hrough At ki nson-Baker, Inc., Court Reporters, via emmil at
abi @epo. com or by contacting Custoner Service at 800-288-3376.

The FAA received a nunber of witten comrents from nmenbers of the
public in response to the questions raised in the April 26, 2011
Federal Register notice. The FAA also received witten conments in
response to its request at the conclusion of the public neeting for
additional input fromthe neeting participants and all others who had
an interest in the issues surrounding non-citizen trusts. An
organi zation (the Aviation Wrking Goup) that represents a w de range
of aviation industry participants on aviation regulatory and comerci al
i ssues subnmitted a docunment on May 26, 2011, in which its menbers and
ot her supporting entities shared their views concerning the various
questions posed by the FAAin its April 26, 2011 Federal Register
notice. That organi zation al so participated at the public nmeeting on
June 1, 2011, and submitted additional witten comments on June 30,
2011.

The di scussion at the public neeting and the witten coments
recei ved by the FAA have helped it to better understand the practices
and concerns of the aviation industry with regard to the use of non-
citizen trusts to register aircraft in the United States. In addition
the FAA gained a better understandi ng of the perceptions that exi st
with regard to the regulatory obligations on a trustee with regard to
it registering an aircraft in the United States using a non-citizen
trust. The FAA s inproved understanding has allowed it to sharpen the
focus of its review of non-citizen trusts. The FAA al so believes that
the public nmeeting was useful in hel ping menbers of the public to
better understand the critical safety infornmati on that the FAA needs to
communi cate to aircraft operators, through owner trustees, and the
critical information that the FAA needs to receive fromthemin order
for the FAAto neet its safety oversight obligations under
international and U S. |aw

The FAA will discuss the issues in terns of the |law and safety
since the two are greatly intertwined. International law and U. S. |aw
i npose safety oversight responsibilities on the FAA existing |aw
restricts aircraft registration in the U S to ~“owners,'' and existing
| aw i nposes certain safety requirenents on aircraft owners. After the
FAA di scusses the legal issues, the FAA will suggest which provisions
in trust agreenents may need to be changed and it will suggest |anguage
that would enable the FAA to facilitate the registration of aircraft in
the future that are owned in trust. The suggested | anguage and the
reasons for the suggested | anguage, if adopted as the FAA's fina
policy on this matter, will guide the FAAin the future in determning
eligibility for registering non-U.S. citizen trusts. An exanple of a
standard trust agreement with FAA-

[[ Page 6695]]
suggest ed changes incorporated is attached at the end of this Notice.
State of Registry Responsibilities

Whenever an aircraft is registered in a country, that country
beconmes the State of Registry for that aircraft. Under U S. law, the
FAA has responsibility for the oversight of civil aircraft of the
United States.

Under international law, a State of Registry has nunerous
responsibilities with regard to each aircraft on its registry. A nunber
of these responsibilities, which are set forth in the Convention on
International G vil Aviation (the Chicago Convention) and its annexes,
relate to how a State registers an aircraft and nanages its aircraft
registry. Included anong these responsibilities is the obligation to
provide informati on on the registration and ownership of aircraft on
its registry when requested by another contracting State or by the
International GCivil Aviation O ganization

O her responsibilities under the Chicago Convention relate to the
regul ati on and oversight of the safety of the aircraft and its
operations. The State of Registry of an aircraft is responsible for
issuing certificates of conpetency and |licenses for the crewrenbers of
those aircraft and issuing a certificate of airworthiness to each
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aircraft on its registry. The State of Registry also is responsible for
overseeing the continuing airworthi ness of each aircraft on its

regi stry. Because the Chicago Convention provides for the registration
of an aircraft in only one State at any given tinme, there can only be a
single set of requirenents for the airworthiness certification of a
particular aircraft or for the licensing of an individual crewrenber of
that aircraft. Those requirenents apply regardl ess of where the
operator is incorporated or resides or the |location of the operation

Wth regard to the operation of aircraft, each contracting State to
the Chicago Convention nust require that every aircraft on its
registry, when operated outside the territory of that State, conply
with the rules and regulations relating to the flight and maneuver of
aircraft there in force. Over international waters, the rules for the
flight and maneuver of aircraft are set forth in Annex 2 to the Chicago
Convention. (The FAA has incorporated these particular internationa
requirements in Sections 91.703(a)(2) and Section 91.703(a)(3) of Title
14, Code of Federal Regulations.) Each contracting State al so has
undertaken to insure the prosecution of all persons violating the
applicable rules for the flight and naneuver of aircraft. In order to
execute its responsibilities as to conpliance with, and enforcenment of,
flight and maneuver rules, the State of Registry nust be able to obtain
i nformati on about particular aircraft and operations in a timely manner
and, in sone cases, provide that information to other States.

Dependi ng on the circunmstances, the State of Registry also may be
the State of the Qperator of an aircraft if the operator's principa
pl ace of business is located in the State of Registry or, if thereis
no such place of business, the operator pernmanently resides in the
State of Registry. The State of the Operator nust oversee the operators
of aircraft for which it is responsible in accordance with the
standards set forth in Annex 6 to the Chicago Convention. \Were the
State of Registry and the State of the Operator are one and the sane,
the execution of safety oversight responsibilities is seanl ess because
it occurs under a single regulatory system However, the certification
and oversight responsibilities of the State of the Operator are made
nore conplicated when an operator uses an aircraft registered in
another State. In those cases, the State of the Operator nust consider
and act consistently with certain State of Registry requirenents--
particularly with regard to the performance, equi page, and nai nt enance
of the aircraft--when certifying and overseeing the operator. The
effective execution of these responsibilities requires an ongoing
exchange of information between the State of Registry and the State of
the Operator.

In the course of its review of the use of non-citizen trusts to
register aircraft, the FAA determ ned that the basing and operation of
such aircraft outside the United States frequently gives rise to
problens in the execution of the oversight responsibilities. The FAA' s
ability to carry out its State of Registry responsibilities for those
aircraft is hanpered by the fact that it has little or no presence in
nost foreign |locations where the operations occur, and little or no
informati on about the identity of the operators or the nature of the
operations being conducted. Moreover, the United States is not the
State of the Operator in many of those situations, inasmuch as the
operators for the nost part do not maintain their principal place of
business or reside in the United States. The FAA s lack of information
about the identity of the operators or the nature of the operations
substantially dimnishes the FAA's ability to provide information to
the State that is either responsible for the oversight of the operator
or the State where a flight operation actually occurs.

Aircraft Omer Responsibilities

1. Regulatory Obligations of the Owmers of U. S.-Registered Aircraft
Ceneral ly

In the laws and regul ations that establish and govern the FAA
Aircraft Registry of the United States, no distinction is nade between
types or categories of aircraft owners for purposes of regulatory
conpliance. Al registered owners of aircraft on the FAA Aircraft
Regi stry, whether they are individuals, partnerships, corporations, or
associ ations, any of which may act in the capacity of owner trustees,
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have the sanme obligations when it conmes to conpliance with the
applicabl e FAA regul ati ons. Once the FAA conpletes the registration
process, the person to whomthe aircraft is registered is the owner for
al |l purposes under the regul ati ons whether or not it acts as owner
trust ee.

The owners of U. S.-registered aircraft have a substantial role in
the FAA's system for overseeing the safety of those aircraft and their
operation. For exanple, the regulations specify that the application
for an airworthiness certificate nust be submitted by the owner of the
aircraft. 14 CFR 21.173. The regul ations al so i npose certain
mai nt enance responsibilities on owners of aircraft as well as the
actual operators of the aircraft. 14 CFR 91.403(a) and 91. 405.

The inportance of the owner's role in the FAA' s safety oversi ght
system may be best illustrated by Airworthiness Directive (AD) process.
In situations involving unsafe conditions or defects in an aircraft
type, the FAA issues ADs--frequently on an enmergency basis--to the
regi stered owners of such aircraft. Sometines in the interests of
safety, those ADs, which are mandatory rules, require the grounding of
the aircraft while critical airworthiness inspections are conducted or
while inmportant repairs or alterations are nade to the aircraft. The
FAA requires aircraft owners to conply with the requirenents of an AD
Al'l owners, including owner trustees, nmust be able to comunicate
critical safety information in an ADin a tinely manner to those who
can take appropriate action

2. Treating an Owner as the Operator of an Aircraft in Certain
Ci rcunst ances

The FAA nmay al so communicate with the registered owner of aircraft
when conducting an investigation about suspected operational or
mai nt enance violations in situations where the identity of the pilot or
operator of the aircraft is not readily apparent. Were a registered
owner has caused or

[[ Page 6696] ]

aut hori zed anot her person to operate his aircraft and where the owner
has not cooperated with the FAA in providing information about such
operation, the FAA has taken enforcement action against the owner as an
““operator'' using the broadly defined term " operate'' in part 1 of
the Federal Aviation Regulations.\1\ In In the Matter of Fenner, FAA
Order No. 96-17 (May 3, 1996) aff'd, Fenner v. FAA, 113 F.3d 1251 (11lth
Cr. 1997), the registered aircraft owner personally knew who had
operated his aircraft dangerously, but refused to provide that person's
nane to the FAA. The FAA Admini strator used the |ong-standing, broad
definition of ““operate'' to find that the owner, by authorizing the
use of the aircraft was responsible for the operation of the aircraft.
The owner was assessed a $4000 civil penalty for the operation of the
aircraft.

\1\ Operate, with respect to aircraft, means use, cause to use
or authorize to use aircraft, for the purpose (except as provided in
Sec. 91.13) of air navigation including the piloting of aircraft,
with or without the right of legal control (as owner, |essee, or

ot herw se).
In Fenner, the FAA Adnministrator held that: “~“Wile aircraft owners
m ght not be held liable for all infractions commtted in their

aircraft, they can be held liable for infractions comitted by a pilot
who had permission to use their aircraft. The FAA has the statutory
duty to protect the public from dangerous actions. Mreover, holding
aircraft owners responsible in cases like this may hel p ensure that
aircraft owners grant pernission to use their aircraft only to persons
they know to be responsible.'' Fenner, at p. 3

In aletter to Edward M Pl aza from Assi stant Chi ef Counsel for
Regul ations and Enforcement Carl B. Schell enberg, March 28, 1979, the
FAA stated that a | essor could be considered to have operated an
aircraft and be considered in violation of [now section 91.13] when the
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| essee flew the aircraft in a careless or reckless nmanner.) (FAA
Interpretation No. 1979-11)

In In the Matter of Gatewood, FAA Order No. 2001-1, (February 3,
2000), an aircraft owner was found to have "~ “operated'' an unairworthy
aircraft where an inexperienced nmechani c made an erroneous
ai rwort hiness finding and the nechanic/pilot flewthe aircraft.

In nmost circunstances the FAA will prefer to focus on the actua
operator of an aircraft when conducting an investigation or taking
enforcenent action. However, an aircraft owner is expected to cooperate
fully in providing information in support of the FAA' s investigatory
and enforcenent efforts.

3. Omers' Regul atory Conpliance Obligations

In reviewing the issues surrounding the use of trusts to register
aircraft, the FAA has focused attention on the role of the owner
trustee of a U. S.-registered aircraft in ensuring conpliance with the
| aws and regul ations that relate to the operation of the aircraft. In
particul ar, the FAA has considered whether the status of the trustee as
the owner of the aircraft under a trust agreenent affects its
responsibilities for conpliance issues related to the operation of the
aircraft as conmpared to other owners of a U S.-registered aircraft.
After considering the comrents subnmitted by the public, FAA has
determ ned that there is nothing inherent in the status of a trustee
owner of a U S. -registered aircraft that would affect or limt its
responsibilities for ensuring conpliance with the laws and regul ati ons
that relate to the operation of the aircraft. The FAA is not aware of
any basis for treating one type of owner--such as a trustee under a
non-citizen trust--differently fromany other owner of a civil aircraft
on the U S. registry when considering issues of regulatory conpliance.

Several commenters indicated that a trustee could relieve itself of
its regulatory conpliance obligations if, in transferring the aircraft
to another party for purposes of operating it, the trustee includes a
contractual requirement that the operator fully conply with al
applicable aws and regul ati ons. The FAA di sagrees. No commenter cited
any |legal authority in support of the proposition that a private party
coul d somehow avoid a regulatory obligation inmposed on it by the FAA
simply by entering into a private contract with another party. The FAA
inits regulations and policies does not recognize such a right.

The FAA al so disagrees with the suggestion that 49 U S. C. 44112
provides a basis for relieving owers of aircraft of their regulatory
obligations. In its current form section 44112, entitled " "Limtations
on Liability,'" provides in part:

A |l essor, owner, or secured party is liable for personal injury,
death, or property | oss or damage on |land or water only when a civi
aircraft, aircraft engine, or propeller is in the actual possession
or control of the |lessor, owner, or secured party, and the persona
injury, death, or property |loss or damage occurs because of

(1) The aircraft, engine, or propeller; or

(2) The flight of, or an object falling from the aircraft,
engi ne, or propeller.

The plain | anguage of the statute nakes clear that the intent is to
protect | essors, owners, or secured parties fromtort liability when
they are not in actual possession or control of the aircraft. The

| egislative history indicates that the liability protection provided
under section 44112 was necessary to encourage participation in the
financing of aircraft purchases. H R Rpt. 802091, at 1-2 (Jun. 1,
1948). There is no indication, however, in either the | anguage of the
statute or the legislative history that the drafters of the provision
nmeant to provide broader protection to |essors, owners, or secured
parties by exenpting them fromregul atory conpliance

4. Due Diligence Reviews of Non-U. S. Citizen Trustors and Beneficiaries
Sone of the commenters stated that, presently, nost U S. citizen
owner trustees exercise due diligence when investigating the background

of foreign trustors and beneficiaries before those U S. citizen
trustees enter into trust relationships or any other type of
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relationship with such non-U S. citizens. As those comenters
expl ai ned, those U. S. citizen trustees are endeavoring ~ ' * * * to
protect the interests of the United States * * *''  and do so by, anong
ot her things, exercising due diligence pursuant to the USA Patriot Act,
the Departnent of Comrerce export control regul ations, and the Ofice
of Foreign Asset Control econonic sanction regul ations.

The FAA acknow edges that the due-diligence reviews described by
the comenters are inportant for purposes of protecting the interests
of the U S. as to issues of national security, export control, and
econoni ¢ sanctions. Those reviews do not, however, necessarily meet the
needs of the FAA with regard to protecting U S. interests concerning
avi ation safety inasmuch as they do not consider the technical aviation
i ssues that drive a safety oversight system The FAA is concerned wth
technical qualification and the ability to conmply on an ongoi ng basis
with technical, operating, and naintenance standards. Such issues are
out side the scope of the due-diligence reviews for national security,
export control, and econom c sanction conpliance purposes.

As indicated in the foregoing discussion, the FAA by regulation and
practice inposes inmportant safety obligations on all owners of
aircraft. These obligations require that the infornation about the
identity and whereabouts of the actual operators of aircraft and
| ocati on and nature of operation be updated on an ongoi ng basis,
thereby all owing owners to provide operators with safety critica
information in a timely manner, and to obtain information responsive to
FAA inquiries, including investigations of

[[ Page 6697]]

al l eged violations of FAA regul ati ons. The FAA expects this |evel of
due diligence fromowners with regard to i ssues concerning aviation
saf ety oversight. Mreover, the FAA believes such obligations are not
undul y burdensome or beyond the capabilities of any owner of a US. -
registered aircraft to neet.

Sone comment ers have suggested however that the FAA shoul d not
expect that U S. owner trustee be able to identify the operator or be
able to insure quick contact with the operator of the aircraft. W
rej ect these suggestions. To accept such suggestions would result in
the renoval of existing obligations on U.S. citizen owner trustees that
woul d otherwi se continue to exist for all other owners.

5. FAA Policy Clarification: Informati on Requirenents

For the majority of the aircraft on the FAA Aircraft Registry,
including sone aircraft registered to non-U.S. citizens under trusts,
the FAA has adequate sources of information about the aircraft and
their operations to effectively and efficiently carry out its State of
Regi stry responsibilities under international |aw However, for
aircraft registered to non-U. S. citizens under trusts that are
primarily or exclusively used in general aviation or aerial works
operations outside the United States, the FAA has been | ess successfu
in accessing informati on necessary to the execution of its State of
Regi stry responsibilities. In all cases, the FAAwll |look to the
trustee, as the registered owner of the aircraft, for information about
the aircraft and its operati ons when needed to conply with the United
States' State of Registry obligations under the Chicago Convention. In
particular, the FAA expects that within 2 business days a trustee wll
be able to provide to the FAA the followi ng information about the
aircraft and its operation

The identity of the person normally operating, or managi ng
the operations of, the aircraft;

Where that person currently resides or has its principa
pl ace of busi ness;

The | ocation of maintenance and other aircraft records;
and

Where the aircraft is normally based and operat ed.

The FAA further expects that within 5 business days the trustee, as
the registered owner of the aircraft, will be able to respond to FAA
requests for nore detailed information about the aircraft and its
operations, including:

I nformati on about the operator, crew, and aircraft
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operations on specific dates;

Mai nt enance and other aircraft records; and

The current airworthiness status of the aircraft.

In the event of an energency, the FAA may request a trustee to
provide informati on nore quickly than the tinelines specified above.

Policy Clarifications Related to Non-Citizen Trusts and the
Regi strati on Process

1. Operating Agreenents Between the Trustee Omer and the Trustor or
Beneficiary

During the course of its review of non-citizen trusts, the FAA has
had an opportunity to review a nunmber of aircraft operating agreenents
bet ween the trustee owners of aircraft and the trustors or
beneficiaries of the trust.\2\ The operating agreenents revi ewed had
not been submitted to the FAA along with aircraft registration
application and other required docunents of the aircraft concerned.\ 3\

\2\ The FAA also notes that it had previously unfavorably opined
on whether a trustee could enter into operating agreenents that
permtted custody and use of the aircraft by the non-US citizen
trustor. FAA now recognizes that such transactions are not uncommon.

\3\ Pursuant to 14 CFR 47.7(c), in addition to the aircraft
regi stration application and evidence of ownership, other required
docunents include a trust agreement and trustee affidavit of
citizenship.

Inits review, the FAA found that nany operating agreenents
cont ai ned cl auses that addressed issues not covered in the non-citizen
trust agreenent or that nodified or contradicted provisions in the
trust agreenent, particularly as to enlarging the degree of contro
exercised by a non-U. S. citizen over the trustee. The ultimte inpact
of many operating agreenments was to affect the relationship and bal ance
est abl i shed under the non-citizen trust between the trustor and/or
beneficiary on one hand and the trustee on the other

The FAA requires that a person holding legal title to an aircraft
in trust nust, when applying to register that aircraft in the United
States, subnmit a " “copy of each docunent legally affecting a
rel ati onship under the trust. * * *'' 14 CFR 47.7(c)(2)(i). The fact
that the operating agreenents referenced above have not been routinely
subnmitted to the FAA in conjunction with an application to register an
aircraft held in trust troubles the FAA because of the effect of the
operating agreenents on the relationship established under the trust.
The FAA concl udes, contrary to the views of some commenters, that a
rel ati onship established under a trust agreenent is necessarily
af fected by an operating agreenent or sinilar side agreenent or
arrangenent involving trustee and trustor which all ows possession and
use of the aircraft at all times to remain with the trustor. The
operating agreenent and the trust agreement are so intertw ned that the
operating agreenent will always affect the relationship established
under the trust.

A fundanmental part of the registration process for aircraft held in
trust is determ ning whether the underlying agreenents neet the
applicable requirements and therefore are sufficient to establish the
trustee's eligibility to register the aircraft. The failure to subnit
requi red docunments such as an operating agreenent frustrates this
objective. To avoid this result in the future, the FAAw Il require
that all operating agreenments or sinilar side agreenents involving the
trustee transferring custody and use of the aircraft held in trust to
the trustor be submitted to the FAA along with other docunents that
affect a relationship under the trust pursuant to 14 CFR 47.7(c)(2)(i).

In cases where a non-citizen trust is used to establish eligibility
for registration and no operating agreenent or other simlar side
agreenent or arrangement is subnmitted along with a registration
application, the FAAwi |l expect the applicant to provide sufficient
assurances that no such operating agreenment or other side agreenent or
arrangenent exists between the trustee and the trustor. An adequate

http: //www.gpo.gov/fdsys/pkg/ FR-2012-02-09/html /2012-2930.htrr

19/06/2012 15:59



Federal Register, Volume 77 Issue 27 (Thursday, February 9, 2012)

8 of 21

assurance mght take the formof an additional declaration by the
trustee in an affidavit submtted in support of a non-citizen trust
registration that no such operating agreenent or other side agreenent
or arrangenent has been entered into by the trustee and the trustor
and/ or beneficiary. There may be other neans by which the trustee could
adequately assure the FAA that no operating agreenent or other side
agreenent or arrangement exists between the trustee and the trustor
and/ or beneficiary; the FAA will consider alternate approaches. In the
end, however, the FAA must be certain that it has the opportunity to
review all docunents that affect the relationship established under a
non-citizen trust in order to insure the integrity of the registration
process. Silence by the trustee with regard to this inportant issue
will not be sufficient.

2. Trustee Renoval or Resignation

In pronul gating regulations to permt the use of a non-citizen
trust to establish eligibility to register an aircraft inthe US., the
FAA i nposed restrictions on

[[ Page 6698]]

the ability of non-U S. citizens or resident aliens to renove the
trustee. Such restrictions, in the FAA' s view, |end nore meaningfu
status and permanence to the trustee as the owner of the aircraft held
intrust.'' Section 47.7(c)(3) of the regul ations provides:

I f persons who are neither U S. citizens nor resident aliens
have the power to direct or renove a trustee, either directly or
indirectly through the control of another person, the trust
i nstrument nust provide that those persons together may not have
nore than 25 percent of the aggregate power to direct or renove a
trustee. Nothing in this paragraph prevents those persons from
havi ng nore than 25 percent of the beneficial interest in the trust.

The limtation on the ability of non-U S. citizens or resident aliens
to renmove a trustee is in addition to what limtations, if any, exist
under the laws of the state in which the trust is established.

a. Renoval for Cause--Specificity

The FAA is concerned that non-citizen trusts being used to
establish eligibility to register an aircraft do not adequately limt
the ability of non-U. S. citizens to renbve a trustee. In general, the
agreenents allow trustees to be renoved for cause w thout specifying
what constitutes a sufficient cause. The FAA's view is that such | ack
of specificity appears to provide a non-U. S. citizen beneficiary with
virtually unconditional power to renbve a trustee, since practically
any cause for renoval nmight be interpreted as sufficient.

Therefore, the FAA believes that a non-citizen trust agreenent mnust
describe with specificity what would be a sufficient cause for renoval
of a trustee by a non-U. S. citizen beneficiary. Sone trust agreenents
on file with the FAA have | oosely attenpted to define what constitutes
cause to renove consistent with the general |aw of trusts. The grounds
for renoval listed in the Third Restatement of Trusts at Section 37 are
illustrative of possible (but not always rel evant) grounds for renoving
a trustee that mght be included in a non-citizen trust agreenent.

b. Renoval for Cause--Aggregate Power

Section 47.7(c)(3) of the Federal Aviation Regul ations provides
that non-U S. citizens or non-resident aliens may not have nore than
25% of the aggregate power to direct or renove a trustee. In those
cases where a non-citizen trustor appears to have 100% of such power
(not just 25%, the FAA needs to be assured in witing (in the trust
agreenent, trust affidavit of citizenship, or el sewhere) how and why it
is that such non-citizens will not be able to exercise such aggregate
power in excess of 25%\ 4\

\4\ In arelated vein, the FAA notes that some trust agreements
contain a provision designating a foreign court to adjudicate
di sputes between the trustor and trustee. Such designations are not
acceptable to the FAA

http: //www.gpo.gov/fdsys/pkg/ FR-2012-02-09/html /2012-2930.htrr
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In sumary, the FAA believes that without a description of the
causes that mght justify renmoval, and w thout the power to remove by
non-U.S. citizen or non-resident aliens being clearly limted to 25% of
the aggregate power, that a clause that sinply vests a non-U. S. citizen
trustor with the power to renove a trustee for cause is insufficient.
c. Termination of the Trust and Trustee Resignation

Finally, the FAA would note that none of the restrictions on the
power of non-U. S. citizen to control or renove a trustee affect the
ability of a non-U. S. citizen beneficiary or trustor otherwi se to
termnate a trust in accordance with its terms. Wth regard to the
registration of the aircraft, the FAA expects that the likely effect of
a termnation, not involving removal of the trustee, would be to end
registration or render the registration ineffective under 14 CFR
47.41(a). The aircraft could be re-registered in the United States if
ownership were transferred to a person eligible to register it, whether
under a non-citizen trust or sonme other mechani smrecogni zed under the
FAA' s regul ations.

Li kewi se, the FAA does not have any restrictions on the ability of
a trustee to resign without first being replaced by a successor
trustee. Contrary to the suggestion of at |east one comenter, the FAA
does not have any regul ation or policy that requires the inclusion of a
requirement in the non-citizen trust agreenent that a resignation may
take effect only upon the appointnent of a successor trustee. The FAA
allows the parties to the non-citizen trust to address that issue as
they see fit. The FAA believes the consequences of a resignation by a
trustee without the prior appointnent of an eligible successor trustee
woul d be the sane as a ternmination of the trust as described above.

3. Proposed Changes to a Standard Trust Agreenent

A standard non-citizen trust agreement has devel oped over the
years. The FAA believes it is useful to offer suggestions to that
docurent .\ 5\ In sone instances we reconmend striking | anguage that we
bel i eve is anbi guous or perhaps contrary to |l aw. W al so suggest sone
new | anguage that we believe mght be included in trust agreements
(e.g., in paragraph 3.02, illustrative | anguage has been added
regardi ng for cause renoval). That |anguage reflects what the FAA m ght
deem acceptable for aircraft registration purposes and that the owner
trustee applicant is making a bona fide effort to conply with existing
| egal requirements inposed on all aircraft owners. Belowis a
di scussion of significant suggested revisions to a standard trust
agr eenent .

\5\ Attached as Exhibit 1 is an exanmple of a standard trust
agreenent with FAA-suggested changes incorporated. The revised
standard trust agreenent showi ng the FAA's additions and del etions
also is available on the FAA's Wb site.

a. Specification of Owmer Trustee's Duties in the Non-Citizen Trust
Agreerment Shoul d Refl ect Aspects of Duties Inposed by the FAA on Oawners
and Shoul d Reflect That the Owmer Trustee May Need To Rely on the
Assi stance of the Trustor and/or Beneficiary To Meet Those Duties

W propose new paragraphs (e) and (f) to Section 4.01 of the
standard trust agreement. As discussed earlier in this docunent,
foreign civil aviation authorities and others come to the FAA with
information that a U S.-registered aircraft may have conducted an
unsafe operation or that it is presently in an unairworthy condition
Trustee aircraft owners, just like non-trustee aircraft owners, nust be
able to provide the FAA with informati on about who nornally operates
and naintains the aircraft.\6\ W feel that 2 business days is enough
time for the trustee, with the cooperation of the trustor, to provide
the FAA with information about those who normally operate the aircraft
and about the usual |ocation of aircraft maintenance records and ot her
records. W also believe that it is reasonable to expect that within 5
busi ness days of an FAA request, that a trustee, with the cooperation
of the trustor should be able
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to provide the FAA with: (i) Information about the actual operator,
crew, and aircraft operations for specified dates; (ii) information
about where the aircraft will be on specified dates in order for the
FAA to conduct direct oversight inspections and investigations
regardi ng the condition of the aircraft or the manner in which the
aircraft is being operated; and (iii) maintenance and other records in
order to identify the current airworthiness status of the aircraft, who
performed mai ntenance on the aircraft, and the manner and nethods used
to performthat maintenance.

\ 6\ Sone have suggested that the FAA inpose a new requirenent on
the various and potentially vast nunber of operators of these trust
aircraft. The suggestion has been made that FAA require those that
actually operate the aircraft under a | ease or other arrangenent
wher eby they get possession, control and use of the aircraft, submt
reports to Flight Standards District Ofices (FSDO identifying
t henmsel ves as the operators of the aircraft. The suggestion is that
the FAA apply the operator-reporting provisions found in a | ong-
standi ng exenption issued to the NBAA in 1972. See Exenption 1637
Adoption of a similar exenption would have the effect of not
requiring an owner trustee to be the conduit for inportant
communi cations to the operator/users of the aircraft or the conduit
or provider of inportant information and docunments about the past or
current condition and use of the aircraft to the FAA In terms of
conveyi ng inportant safety information or in terns of gathering
inportant safety information and evi dence, FAA believes trustee
owners should be treated just |ike any other registered aircraft
owners.

W note that proposed new paragraphs (e) and (f) includes | anguage
to address energency situations identified by the FAA. |If an energency
arises, the FAA nmay issue an energency order to the owner trustee
requiring the production of information and docunents in a shorter tine
frame. In an energency situation, the nonenergency time frames
specified in draft paragraphs (e) and (f) would not apply.

W are proposing a new paragraph (g) to Section 4.01 of the trust
agreenent in order for the parties to recognize that it is the owner
trustee's duty to expeditiously comunicate energency airworthiness
directives concerning the aircraft to the Trustor and/or Lessee of the
aircraft. Again, the FAA through the appropriate Aircraft Certification
O fice uses the infornmati on about aircraft owners, which is listed in
the FAA Aircraft Registry, to conmmunicate tine-critical safety
requi renents and restrictions to aircraft owners, who under the
regul ations are primarily responsible for the airworthiness of the
aircraft. See Sec. 91.403. Simlarly, a situation could devel op where
the FAA may al ready have sufficient evidence about an aircraft's
condition or misuse to warrant the issuance of a Cease and Desist Order
or sone other type of order inmediately grounding the aircraft.

In regard to draft paragraph (h), the United States has an interest
in being informed by the nost expeditious neans possible of the
resignation of a trustee or the “~“for cause'' renobval of a trustee.
Among ot her things, the agency needs that information in order to
deterni ne whether to de-register the aircraft.

b. Proposed Revisions to Article 9 of the Trust Agreenent

Much of the language in the existing Article 9 is anbi guous or
probl ematic. For exanple, subsection 9.01(a) beginning at line 2
st at es:

* * * the Trustor will have no rights or powers to direct,
i nfluence or control the Omer Trustee in the performance of the
Omer Trustee's duties under this Agreenent in connection with
matters invol ving the ownership and operation of the Aircraft by the
Owner Trustee.'' (italicized enphasis added).

In that regard FAA is concerned that nost non-citizen trusts involve
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situations where the U.S. Citizen Trustee never possesses or operates
the aircraft which is rarely operated in U S. airspace. Therefore the
italicized | anguage mght be interpreted as only linmting a Trustor's

rights and powers do direct, Iimt, or influence an Omer Trustee's
duties on those rare occasi ons when the Owmer Trustee is the actua
operator.

In the proposed rewite of subsection 9.01(a) FAA has tried to nake
it clear that the Trustor nmay not control the Oamer Trustee's duties
under the Agreement including, but not limted to, matters involving
ownership or the operation of the aircraft.

Request for Conments

FAA i s seeking coment on the proposed policy clarifications and
trust agreenent revisions, and invites interested parties to visit its
Web site for background information. The FAA will consider the comments
and other information received in formulating a final notice of policy
clarification, or in determ ning whether a new policy or rule should be
devel oped to address FAA safety and oversi ght concerns with non-citizen
trust registrations. The FAA also will consider whether an additiona
public neeting is required to ensure an adequate airing of the public's
views on the use of non-citizen trusts to register aircraft in the
United States.

I ssued i n Washi ngton, DC, on February 3, 2012
Kat hryn B. Thonson,
Chi ef Counsel, Federal Aviation Adnministration

TRUST AGREEMENT

TH' S TRUST AGREEMENT (XXX), dated as of XXX, (the " “Agreenment'') by
and between XXX, a [corporation organized and existing] [limted
liability conmpany fornmed] \7\ under the laws of XXX (" Trustor''), and
XXX, a XXX organi zed and existing under the |aws of the XXX (" Owner
Trustee'');

\' 7\ Choose the appropriate phrase dependi ng on whet her Trustor
is an LLC or a corporation

W TNESSETH:

WHEREAS, Trustor desires to cause title to the Aircraft (as
herei nafter defined) to be conveyed to Oamer Trustee;

VWHEREAS, Trustor desires to create a trust (the “~“Trust'') and
contribute the Aircraft thereto in order to ensure the eligibility of
the Aircraft for United States registration with the Federal Aviation
Adnministration (the " " FAA ');

WHEREAS, this Agreenent is designed to create a Trust in order that
the Omer Trustee nay hold title to the Aircraft until such tine as
Trustor directs the Owmer Trustee to distribute the Aircraft in
accordance with Trustor's witten instructions; and

VWHEREAS, Omer Trustee is willing to accept the trusts as herein
provi ded;

NOW THEREFORE, in consideration of the nutual covenants and
agreenents contai ned herein, Trustor and Ower Trustee agree as
fol |l ows:

ARTI CLE 1
DEFI NI TI ONS

Capitalized terms used in this Agreenent shall have the respective
nmeani ngs assi gned thereto bel ow, unless such terns are otherw se
defined herein or the context hereof shall otherw se require. The terms
““hereof'', ““herein'', ““hereunder'' and conparable terns refer to
this Agreenent, as anmended, nodified or supplenmented fromtine to tineg,
and not to any particular portion hereof. References in this Agreenent
to sections, paragraphs and clauses are to sections, paragraphs and
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clauses in this Agreenent unless otherw se indicated.

"TAffidavit'' nmeans the Affidavit of Owmer Trustee pursuant to
Section 47.7(c)(2)(iii) of Part 47 of the Federal Aviation Regul ations.

"TAircraft'' means the XXX Aircraft, serial nunber XXX, FAA
Regi stration Nunmber N XXX together with the XXX engi nes, bearing
manufacturer's serial nunmbers XXX and XXX, which are transferred to the
Owner Trustee in trust under this Trust Agreenent.

"“Aircraft Registration Application'' neans AC Form 8050-1 Aircraft
Regi stration Application by Omer Trustee covering the Aircraft.

""Citizen of the United States'' means "~“citizen of the United
States'' as that termis defined in Section 40102(a)(15) of Title 49 of
the United States Code.

"TFAA'' neans the Federal Aviation Administration of the United
States or any Government Entity succeeding to the functions of such
Federal Aviation Adm nistration.

""FAA Bill of Sale'' means an AC Form 8050-2 Bill of Sale for the
Aircraft from Trustor to Omer Trustee.

" Lessee'' neans any | essee under any Lease, or any operator under
any Operating Agreenent.

"“Lease'' nmeans any agreenent fromtinme to tine entered into with
respect to the Aircraft by the Owmer Trustee, as Lessor, and a third
party Lessee,

[[ Page 6700]]

whet her or not at the direction of the Trustor.

" Operating Agreenent'' nmeans any agreenment entered into between
the Omer Trustee and the Trustor, or between a third party Lessee and
the Trustor, transferring to the Trustor the right to possess, use,
operate or nmanage the Aircraft.

"“Trust Estate'' neans all estate, right, title and interest of
Omer Trustee in and to the Aircraft, the Lease, the Warranty Bill of
Sale and the FAA Bill of Sale, including, without limtation, all
anmounts of the rentals under any Lease, insurance proceeds (other than
i nsurance proceeds payable to or for the benefit of Omer Trustee, for
its own account or in its individual capacity, or Trustor), and
requi sition, indemmity or other payments of any kind for or with
respect to the Aircraft, (other than ampbunts owing to Oaer Trustee,
for its own account or in its individual capacity, Trustor or any
Lessee of the Aircraft).

““Warranty Bill of Sale'' means a full warranty bill of sale for
the Aircraft, executed by Trustor in favor of Omner Trustee and
specifically referring to each engine installed on the Aircraft.

ARTI CLE 2
CREATI ON OF TRUST

Section 2.01 Transfer of Control. Trustor shall cause title to the
Aircraft to be conveyed to Oaner Trustee

Section 2.02 Acceptance and Declaration of Trust. Omner Trustee
accepts the Trust created hereby, and declares that it will hold the
Trust Estate upon the trusts hereinafter set forth for the use and
benefit of Trustor, in accordance with and subject to all of the terns
and conditions contained in this Agreenent, and agrees to performthe
same, including without limtation the actions specified in Section
4.01 hereof, and agrees to receive and di sburse all noneys constituting
part of the Trust Estate, all in accordance with the terns hereof.

ARTI CLE 3
THE ONNER TRUSTEE

Section 3.01 Status. Omer Trustee hereby represents and warrants
that it is a Citizen of the United States.

Section 3.02 Renoval. Omer Trustee nay be renpved at any tine, but
for cause only, by a witten instrunent or instrunents signed by
Trustor, subject to the regulatory limtation that a non-U. S. citizen
not hold nmore than 25 percent of the aggregate power to renove a
trustee. [For purposes of this Section, ““for cause'' shall mean
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wi Il ful msconduct or gross neglect so as to endanger the [ Trust
estate]. Mere disagreenments between Owner Trustee and Trustor shall not
constitute a cause warranting renoval.] Such renpval shall take effect

i medi at el y upon the appoi ntnent of a successor Omner Trustee pursuant
to Section 3.04, whereupon all powers, rights and obligations of the
renoved Omer Trustee under this Agreement (except the rights set forth
in Section 3.08) shall cease and term nate. Wthout any affirnmative
action by Trustor, any Ower Trustee shall cease inmmediately to be an
Omner Trustee at such tinme as it ceases to be a Citizen of the United
States or at such tine as it for any reason is not free fromcontrol by
Trustor as described in Article 9, and shall give i mediate notice
thereof to Trustor. Any Omer Trustee shall also give Trustor notice of
a possi bl e change of citizenship at the later of (i) 90 days prior to a
change in citizenship and (ii) actual know edge by Oaner Trustee that
such a change in citizenship is probable

Section 3.03 Resignation. Owmer Trustee nay resign at any time upon
giving 30 days prior witten notice of such resignation to Trustor
Such resignation shall take effect only upon the appointnent of a
successor Omner Trustee pursuant to Section 3.04, whereupon all powers,
rights and obligations of the resigning Owmer Trustee under this
Agreenent (except the rights set forth in Section 3.08) shall cease and
term nate.

Section 3.04 Successor Oaner Trustee. Pronptly upon receipt of a
noti ce of resignation fromthe Owmer Trustee in accordance with Section
3.03, a successor trustee shall be appointed by a witten instrunent
signed by a duly authorized officer of Trustor and the successor
trustee shall execute and deliver to the predecessor Oaner Trustee an
i nstrunment accepting such appoi ntnent. Such successor trustee shall be
a Citizen of the United States and shall assune all powers, rights and
obligations of such Ower Trustee hereunder i mediately upon the
resi gnati on of such Omer Trustee becomnming effective. Such successor
concurrently with such appointnent, shall file an Affidavit with the
FAA and all other docunents then required by lawto be filed in
connection therewith. If the Trustor shall not have so appointed a
successor Omner Trustee within 30 days after such resignation or
renoval , the Omer Trustee may apply to any court of conpetent
jurisdiction to appoint a successor Oamer Trustee to act until such
time, if any, as a successor or successors shall have been appointed by
the Trustor as above provided. Any successor Owner Trustee so appointed
shall inmediately and without further act be superseded by any
successor Omner Trustee appointed by the Trustor as above provided.

Section 3.05 Merger. Any corporation into which Omer Trustee nay
be nerged or converted or with which it nmay be consolidated, or any
corporation resulting fromany merger, conversion or consolidation to
whi ch Omer Trustee shall be a party, or any corporation to which
substantially all the corporate trust business of Owmer Trustee nay be
transferred, shall, subject to the terns of Section 3.04, be Oaner
Trustee wi thout further act.

Section 3.06 Tax Returns. The Omner Trustee shall keep al
appropriate books and records relating to the recei pt and di shursenent
by it of all nonies under this Agreenent or any agreenent contenpl ated
hereby. The Trustor will prepare all tax returns required to be filed
with respect to the trust hereby and the Omer Trustee, upon request,
will furnish the Trustor with all such informati on as may be reasonably
required fromthe Owmer Trustee in connection with the preparation of
such tax returns. The Omer Trustee will execute and file the tax
returns as prepared by the Trustor.

Section 3.07 Vacancies. If any vacancy shall occur in the position
of Omner Trustee for any reason, including, without limtation
removal , resignation, loss of United States citizenship or the
inability or refusal of such Owmer Trustee to act as Omer Trustee, the
vacancy shall be filled in accordance with Section 3.04.

Section 3.08 Fees; Conpensation. The Owner Trustee shall receive
fromthe Trustor as conpensation for the Owmer Trustee's services
hereunder such fees as may heretofore and fromtime to tine hereafter
be agreed upon by the Omer Trustee and the Trustor and shall be
rei mbursed by the Trustor for all reasonable costs and expenses
incurred or made by it in accordance with any of the provisions of this
Agreenent. |If an event of default under any Lease shall occur, the
Omner Trustee shall be entitled to receive reasonabl e conpensation for
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its additional responsibilities, and paynment or reinbursenment for its
expenses. Omner Trustee shall have a lien on the Trust Estate, prior to
any interest therein of the Trustor, to secure paynent of such fees and
expenses.

Section 3.09 No Duties. Oaner Trustee shall not have any duty (i)
to see to any insurance on the Aircraft or naintain any such insurance,
(ii) to see to the paynent or discharge of any tax, assessment or other
governmental charge or any lien or encunbrance of

[[ Page 6701]]

any kind owing with respect to, assessed or |evied against, the
Aircraft (provided, however, that Omer Trustee shall not create,
permit or suffer to exist any lien or encunbrance on any part of the
Aircraft which results fromclainms agai nst Owmer Trustee unrelated to
its capacity as Owner Trustee hereunder), (iii) to confirmor verify
any notices or reports, (iv) to inspect the Aircraft at any tine or
ascertain the performance or observance by either of any Lessee or
Trustor of its covenants under any Lease, or (v) except as set forth
herein, to see to any recording or see to the maintenance of any such
recording or filing with the FAA or other government agency.

Section 3.10 Status of Mneys Received. Al noneys received by
Omer Trustee under or pursuant to any provisions of this Agreenent
shall constitute trust funds for the purpose for which they are paid or
hel d, and shall be segregated from any ot her noneys and deposited by
Onmner Trustee under such conditions as nay be prescribed or permtted
by law for trust funds.

Section 3.11 Omer Trustee May Rely. Oaner Trustee shall not incur
any liability to anyone in acting or refraining fromacting upon any
signature, instrunent, notice, resolution, request, consent, order
certificate, report, opinion, bond or other docunent or paper
reasonably believed by it to be genuine and reasonably believed by it
to be signed by the proper party or parties. As to any fact or matter
the manner or ascertainnent of which is not specifically described
herein, Owmer Trustee may for all purposes hereof rely on a
certificate, signed by or on behalf of the party executing such
certificate, as to such fact or matter, and such certificate shal
constitute full protection of Omer Trustee for any action taken or
omtted to be taken by it in good faith in reliance thereon. In the
adm nistration of the Trust, Omer Trustee may, at the reasonabl e cost
and expense of Trustor, seek advice of counsel, accountants and other
skill ed persons to be sel ected and enpl oyed by them and Omner Trustee
shal|l not be liable for anything done, suffered or omitted in good
faith by it in accordance with the actions, advice or opinion of any
such counsel, accountants or other skilled persons.

Section 3.12 Omer Trustee Acts as Trustee. In accepting the Trust,
Omner Trustee acts solely as trustee hereunder and not in any
i ndi vi dual capacity (except as otherw se expressly provided in this
Agreenent or any Lease), and all persons other than Trustor having any
cl ai m agai nst the Owmer Trustee by reason of the transactions
contenpl ated hereby shall not have any recourse to Oamer Trustee inits
i ndi vi dual capacity.

Section 3.13 No Expenses for Omer Trustee. Omer Trustee shall not
have any obligation by virtue of this Agreement to expend or risk any
of its own funds, or to take any action which could, in the reasonable
opi nion of Oaner Trustee, result in any cost or expense being incurred
by Oaner Trustee. Omner Trustee shall not be required to take any
action or refrain fromtaking any action under this Agreenment unless it
shal | have been indemified by Trustor in a manner and form
satisfactory to Omer Trustee against any liability, cost or expense
(including reasonabl e attorneys' fees) which nay be incurred in
connection therewith. No provisions of this Agreenent shall be deened
to inpose any duty on Omer Trustee to take any action if Oaner Trustee
shal | have been advi sed by counsel that such action would expose it to
personal liability, is contrary to the terns hereof or is contrary to
| aw.

Section 3.14 Notice of Event of Default. In the event that a
responsi ble officer in the Corporate Trust Departnent of the Owner
Trustee shall have actual know edge of a default or an event of default
under any Lease, the Owner Trustee shall give or cause to be given
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pronpt notice of such default or event of default to the Trustor. The
Owner Trustee shall take such action with respect to such default or
event of default as shall be specified in witten instructions fromthe
Trustor. For all purposes of this Agreement and any Lease, in the
absence of actual know edge of a responsible officer in the Corporate
Trust Departnent of the Omer Trustee, the Owner Trustee shall not be
deened to have know edge of a default or event of default unless
notified in witing by the Trustor

Section 3.15 Certain Duties and Responsibilities of Oamer Trustee.

(a) Omner Trustee undertakes to perform such duties and only such
duties as are specifically set forth in this Agreenent and in any Lease
or Operating Agreenent or as required by law and no inplied duties,
covenants or obligations shall be read into this Agreenent or any Lease
or Operating Agreenent agai nst Oamer Trustee. Oaner Trustee agrees that
it will deal with the Aircraft or any other part of the Trust Estate in
accordance with the terms of this Agreenent and any Lease or Operating
Agreement or as required by |aw.

(b) Whether or not herein expressly so provided, every provision of
this Trust Agreement [relating to the conduct or] affecting the
liability of or affording protection to Omer Trustee shall be subject
to the provisions of this Section 3.15.

Section 3.16 No Representations or Warranties as to the Aircraft or
Docunents. OAMNER TRUSTEE MAKES (i) NO REPRESENTATI ON OR WARRANTY
EXPRESS OR | MPLI ED, AS TO THE VALUE, CONDI TI ON, DESI GN, OPERATI ON
MERCHANTABI LI TY OR FI TNESS FOR USE OF THE Al RCRAFT OR AS TO THE TI TLE
THERETO, OR ANY OTHER REPRESENTATI ON OR WARRANTY W TH RESPECT TO THE
Al RCRAFT WHATSCOEVER, except that XXX, in its individual capacity
warrants that on the date on which the Aircraft is transferred to the
Trust contenplated by this TRUST AGREEMENT, Owmner Trustee shall have
recei ved whatever title was conveyed to it, and (ii) no other
representations or warranties are nade by the Oamer Trustee other than
to the extent expressly made herein by Owmer Trustee, except that Oaner
Trustee represents and warrants that it has full right, power and
authority to enter into, execute, deliver and performthis Agreenent
and that this Agreenent constitutes the legal, valid and binding
obligation of the Omer Trustee.

ARTI CLE 4
THE TRUST ESTATE

Section 4.01 Authorization and Direction to Omer Trustee. Trustor
hereby authorizes and directs Ower Trustee, not individually but
sol ely as Omer Trustee hereunder, and Omer Trustee covenants and
agr ees:

(a) to execute and deliver each agreenment, instrunment or docunent
to which Omer Trustee is a party in the respective forns thereof in
which delivered fromtine to tine by Trustor for execution and delivery
and, subject to the ternms hereof, to exercise its rights and perform
its duties under any Lease in accordance with the terns thereof,
including without limtation, accepting title to, and delivery of, the
Aircraft and leasing the Aircraft to any Lessee or, subject to the
provi sions of Section 7 hereof, distributing the Aircraft to Trustor
pursuant to the specific witten instructions of Trustor;

(b) to effect the registration of the Aircraft with the FAA by duly
executing and filing or causing to be filed with the FAA (i) the
Aircraft Registration Application, (ii) the Affidavit, (iii) the FAA
Bill of Sale, (iv) an executed counterpart of this Agreenent, and (v)
any other document or instrument required therefore including any
Oper ati ng Agreemnent;
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(c) to execute and deliver each other docunent referred to in any
Lease or which Omer Trustee is required to deliver pursuant to any
Lease or this Agreenent; and

(d) subject to the terns of this Agreenment, to performthe
obligations and duties and exercise the rights of Oaner Trustee under
any Lease.

(e) upon request by FAA, and with the cooperation of Trustor, to
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provide the FAAwith the following information within 2 business days
of the request (or immediately in an energency identified by the FAA)
(i) the identity and contact information (address, phone nunber, enmil)
of person or entity normally operating, or maintaining the operations
of the aircraft; (ii) where that person or entity resides or is

i ncorporated and has its principal place of business; (iii) the

| ocation of the aircraft mai ntenance and other records; and; (iv) where
the aircraft is nornally based and operat ed.

(f) upon request by FAA, and with the cooperation of Trustor, to
provide the FAA with the following information within 5 business days
of the request (or imMediately in an energency identified by the FAA)
(i) information about the operator, crew (names and pilot certificate
nunbers) and aircraft operations on specific dates; (ii) information
about where the aircraft will be on a specific date in the future and
(iii) maintenance and other aircraft records.

(g) upon receipt of an energency airworthiness directive fromthe
FAA, to imredi ately forward the emergency airworthiness directive to
the Trustor and or Lessee by the nobst expeditious neans avail abl e.

(h) to notify the FAA Aircraft Registry by the nost expeditious
nmeans avail able of the trustee's resignation under Article 3.03 or
removal under 3.02, or of the termination of the trust under 7.01

(i) to authorize U S. and foreign government officials to inspect
the aircraft.

Section 4.02 Supplier Warranties. Trustor hereby assigns to Omner
Trustee any and all warranties and indemities of, and other clains
agai nst, any supplier relating to the Aircraft.

Section 4.03 Advances by Trustor. Trustor shall make advances to
Omer Trustee in such anmpunts and at such tinmes as nmay be necessary to
permit Omer Trustee to satisfy its obligations under any Lease and
this Trust Agreenent.

ARTI CLE 5
DI STRI BUTI ONS

Section 5.01 Receipts. Except as otherwi se provided in this
Agreement, any paynent received by Omer Trustee for which provision as
to the application thereof is nmade in any Lease shall be applied
pronptly to the purpose for which such paynent shall have been made in
accordance with the terns of such Lease; and any paynent received by
Omner Trustee for which no provision as to the application thereof is
made in any Lease or in this Article 5 shall, unless Trustor shall have
otherwi se instructed Owmer Trustee in witing, be distributed pronptly
to Trustor.

Section 5.02 Manner of Mking Distributions. Ower Trustee shal
nmake all distributions to Trustor under this Agreenent and any Lease
pronptly upon the receipt of proceeds available for distribution, but
shall not be obligated to make any distributions until the funds
t heref or have been received by Owmer Trustee. Al distributions to
Trustor hereunder shall be nade to such account and in such manner as
Trustor shall fromtine to time direct in witing.

ARTI CLE 6
| NDEMNI FI CATI ON OF OMNER TRUSTEE BY TRUSTOR

Section 6.01 Indemification. Trustor hereby agrees, whether or not
any of the transactions contenpl ated hereby shall be consunmated, to
assune liability for, and does hereby indemify, protect, save and keep
harm ess XXX, in its individual capacity and its successors, assigns,
| egal representatives, agents and servants, from and agai nst any and
all liabilities, obligations, |osses, damages, penalties, taxes
(excluding any taxes payable by XXX in its individual capacity on or
neasured by any conpensation received by XXX in its individual capacity
for its services hereunder), clains, actions, suits, costs, expenses or
di sbursenents (including, without limtation, reasonabl e ongoing fees
of Omner Trustee and reasonabl e attorneys' fees and expenses) of any
ki nd and nature whatsoever which nmay be inposed on, incurred by or
asserted against XXX in its individual capacity (whether or not also
i ndemi fi ed agai nst by a Lessee under any Lease or al so indemified
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agai nst by any other person) in any way relating to or arising out of
this Agreenent or any Lease or the enforcenment of any of the terns
hereof or thereof, or in any way relating to or arising out of the
manuf act ure, purchase, acceptance, nonacceptance, rejection, ownership
delivery, |ease, possession, use, operation, condition, sale, return or
ot her disposition of the Aircraft (including, without linmitation

| atent and ot her defects, whether or not discoverable, and any claim
for patent, trademark or copyright infringenent), or in any way
relating to or arising out of the administration of the Trust Estate or
the action or inaction of Omer Trustee or XXX in its individua
capacity hereunder, except (a) in the case of willful misconduct or
gross negligence on the part of Omer Trustee or XXX in its individua
capacity in the performance or nonperformance of its duties hereunder
or (b) those resulting fromthe inaccuracy of any express
representation or warranty of XXX in its individual capacity (or from
the failure of XXX in its individual capacity to performany of its
covenants) contained in this Agreenment or any Lease, or (c) in the case
of the failure to use ordinary care on the part of Oaner Trustee or XXX
in its individual capacity in the disbursenent of funds. The
indemities contained in this Article 6 extend to XXX only in its

i ndi vidual capacity and shall not be construed as indemmities of the
Trust Estate. The Indemities contained in this Article 6 shall survive
the term nation of this Agreenent. In addition, and to secure the
foregoing indemities, Owmer Trustee shall have a lien on the Trust
Estate, which shall be prior to any interest therein of Trustor.

ARTI CLE 7
TERM NATI ON

Section 7.01 Ternination Date. The Trust shall term nate without
any notice or other action of Omer Trustee upon the earlier of (a)
such date as may be directed by Trustor and the sale or other fina
di sposition by the Owmer Trustee of all property constituting the Trust
Estate or (b) twenty one years |l ess one day after the earliest
execution of this Trust Agreenent by any party hereto.

Section 7.02 Distribution of Trust Estate Upon Term nation. Upon
any termnation of the Trust pursuant to the provisions of Section 7.01
hereof, Omer Trustee shall convey the Trust Estate to Trustor or its
nom nee.

ARTI CLE 8
M SCELLANEQUS

Section 8.01 Nature of Title of Trustor. Trustor shall not have
legal title to any part of the Trust Estate. No transfer, by operation
of law or otherwise, of the right, title and interest of Trustor in and
to the Trust Estate or the trusts hereunder, in accordance with the
terms hereof, shall operate to terminate this Agreenent or the trusts
hereunder or entitle any successor or transferee of Trustor to an
accounting or

[[ Page 6703]]

to the transfer of it of legal title to any part of the Trust Estate.
Section 8.02 Power of Omner Trustee to Convey. Any assignment,
sal e, transfer or other conveyance by Omer Trustee of the interest of
Omer Trustee in the Aircraft or any part thereof nmade pursuant to the
terns of this Agreenent or any Lease shall bind Trustor and shall be
effective to transfer or convey all right, title and interest of Oaner
Trustee and Trustor in and to the Aircraft or such part thereof. No
perm tted purchaser or other pernitted grantee shall be required to
inquire as to the authorization, necessity, expediency or regularity of
such assignment, sale, transfer or conveyance or as to the application
of any sale or other proceeds with respect thereto by Oaner Trustee.
Section 8.03 Trust Agreenent for Benefit of Certain Parties Only.
Not hi ng herein, whether expressed or inplied, shall be construed to
gi ve any person other than Omer Trustee and Trustor any |egal or
equitable right, remedy or claimunder or in respect of this Agreenent;

http: //www.gpo.gov/fdsys/pkg/ FR-2012-02-09/html /2012-2930.htrr
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but this Agreenment shall be held to be for the sole and excl usive
benefit of Omner Trustee and Trustor.

Section 8.04 Notices. Unless otherw se expressly provided herein,
all notices, instructions, demands and ot her communi cati ons hereunder
shall be in witing and shall be delivered personally or sent by

registered or certified nmail, postage prepaid and return receipt
requested, or sent by facsimle transmssion, with a confirm ng copy
sent by air mail, postage prepaid, and the date of personal delivery or

facsimle transm ssion or 7 business days after the date of mailing
(other than in the case of the mailing of a confirm ng copy of a
facsimle transnission), as the case may be, shall be the date of such
notice, in each case addressed (i) if to the Owmer Trustee, to XXX at
its office at XXX, Attention: XXX and (ii) if to the Trustor, to XXX
Attention: XXX

Section 8.05 Co-Trustee and Separate Trustees. If at any tinme it
shal | be necessary or prudent in order to conformto any |aw of any
jurisdiction in which all or any part of the Trust Estate is |ocated,
or Omner Trustee being advised by counsel shall determne that it is so
necessary or prudent in the interest of Trustor or Omer Trustee, or
Owner Trustee shall have been directed to do so by Trustor, Oaner
Trustee and Trustor shall execute and deliver an agreement supplenenta
hereto and all other instruments and agreements necessary or proper to
constitute another bank or trust conpany or one or nore persons (any
and all of which shall be a Citizen of the United States) approved by
Owner Trustee and Trustor, either to act as co-trustee jointly with
Omner Trustee, or to act as separate trustee hereunder (any such co-
trustee or separate trustee being herein sonetimes referred to as
““additional trustee''). In the event Trustor shall not have joined in
the execution of such agreenents supplenmental hereto within 10 days
after the receipt of a witten request from Owmer Trustee so to do, or
in case an event of default, as defined in any Lease, shall have
occurred and be continuing, Oamer Trustee may act under the foregoing
provi sions of this Section 8.05 w thout the concurrence of Trustor; and
Trustor hereby appoints Omer Trustee its agent and attorney-in-fact to
act for it under the foregoing provisions of this Section 8.05 in
either of such contingencies.

Every additional trustee hereunder shall, to the extent permtted
by |l aw, be appointed and act, and Oamer Trustee and its successors
shal |l act, subject to the follow ng provisions and conditions:

(a) all powers, duties, obligations and rights conferred upon Oaner
Trustee in respect of the custody, control and nmanagenent of nbneys,
the Aircraft or docunents authorized to be delivered hereunder or under
any Lease shall be exercised solely by Owmer Trustee;

(b) all other rights, powers, duties and obligations conferred or
i nposed upon Omer Trustee shall be conferred or inposed upon and
exerci sed or perfornmed by Owmer Trustee and such additional trustee
jointly, except to the extent that under any |law of any jurisdiction in
whi ch any particular act or acts are to be perforned (including the
hol ding of title to the Trust Estate) Owner Trustee shall be
i nconpetent or unqualified to performsuch act or acts, in which event
such rights, powers, duties and obligations shall be exercised and
performed by such additional trustee;

(c) no power given to, or which it is provided hereby may be
exerci sed by, any such additional trustee shall be exercised hereunder
by such additional trustee, except jointly with, or with the consent in
witing of, Oamner Trustee;

(d) no trustee hereunder shall be personally liable by reason of
any act or om ssion of any other trustee hereunder;

(e) Trustor, at any tine, by an instrunment in witing nay renove
any such additional trustee. In the event that Trustor shall not have
executed any such instrunent within 10 days after the receipt of a
witten request from Omer Trustee so to do, Omner Trustee shall have
the power to renmpve any such additional trustee w thout the concurrence
of Trustor; and Trustor hereby appoints Owmer Trustee its agent and
attorney-in-fact for it in such connection in such contingency; and

(f) no appointnent of, or action by, any additional trustee wll
relieve the Omer Trustee of any of its obligations under, or otherw se
affect any of the terns of, this Agreenent or any Lease.

Section 8.06 Situs of Trust; Applicable Law. The Trust has been
accepted by Omner Trustee and will be administered in the State of
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Utah. The validity, construction and enforcement of this Agreenent
shall be governed by the laws of the State of U ah w thout giving
effect to principles of conflict of law. If any provision of this
Agreerment shall be invalid or unenforceable, the remaining provisions
hereof shall continue to be fully effective, provided that such
remai ni ng provi sions do not increase the obligations or liabilities of
Owner Trustee.

Section 8.07 Anendnent. This Agreenent nmay not be anended,
nodi fi ed, supplemented, or otherw se altered except by an instrunment in
writing signed by the parties thereto.

Section 8.08 Successors and Assigns. |In accordance with the terns
hereof, this Agreement shall be binding upon and shall inure to the
benefit of, and shall be enforceable by, the parties hereto and their
respective successors and permitted assigns, including any successive
hol der of all or any part of Trustor's interest in the Trust Estate.

Section 8.09 Headi ngs. The headings of the Articles and Sections of
this Agreement are inserted for convenience only and shall not affect
the nmeani ng or construction of any of the provisions hereof.

Section 8.10 Counterparts. This Agreement may be executed in any
nunber of counterparts, each of which when so executed shall be deened
to be an original, and such counterparts together shall constitute and
be one and the same instrument.

ARTI CLE 9
CERTAI N LI M TATI ONS

Section 9.01 Limtations on Control, Exceptions.

(a) Limtation on Control. Notwi thstandi ng any other provision of
this Agreenent, but subject to paragraph (b) of this Section 9.01, the
Trustor will have no rights or powers to direct, influence or contro
the Omner Trustee in the performance of the Omer Trustee's duties
under this Agreenent, including matters involving the ownership and
operation of the Aircraft. In all matters arising under the Agreenent,
i ncl udi ng the ownership and operation of the Aircraft the Oaner

[[ Page 6704]]

Trust ee shall have absolute and conplete discretion in connection
therewith and shall be free of any kind of influence or contro
what soever by the Trustor. The Omer Trustee shall exercise its duties
under this Agreenent in connection with matters involving the ownership
and operation of the Aircraft, as the Owmer Trustee, in its discretion
shal | deem necessary to protect the interests of the United States,
not wi t hst andi ng any countervailing interest of any foreign power which,
or whose citizens, may have a direct or indirect interest in the
Trustor and any such action by the Omer Trustee shall not be
consi dered nal feasance or in breach of any obligation which the Omer
Trustee might otherwi se have to the Trustor; provided, however, that
subject to the foregoing limtations, the Omer Trustee shall exercise
this discretion in all matters arising under the Agreenent, including
the ownership and operation of the Aircraft with due regard for the
interests of the Trustor. In exercising any of its rights and duties
under this Agreenment in connection with matters which nmay arise not
relating to the ownership and operation of the Aircraft, the Oaner
Trustee shall be permitted to seek the advice of the Trustor before
taking, or refraining fromtaking, any action with respect thereto. The
Owner Trustee shall notify the Trustor of its exercise of rights and
duties under this Agreenent in connection with matters involving the
owner ship and operation of the Aircraft.

(b) Certain Exceptions. Subject to the requirenments of the
precedi ng paragraph (a), the Owmer Trustee agrees that it will not,
wi thout the prior witten consent of the Trustor, sell, nortgage,
pl edge or ot herw se di spose of the Aircraft or other assets held in the
Trust Estate relating thereto except as otherw se expressly provided
for herein.

(c) Purpose. The purpose of this Section 9.01 is to assure that (i)
the Aircraft shall be controlled with respect to such matters by a
Citizen of the United States and (ii) the Trustor shall have no power
to influence or control the exercise of the Oamer Trustee's authority
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with respect to such matters and (iii) Oamer Trustee shall be able to
give the affidavit required by Section 47.7(c)(2)(iii) of the Federa
Avi ation Regulations, 14 CFR 47.7 (c)(2)(iii). Section 9.01 shall be
construed in furtherance of the foregoi ng purpose.

Section 9.02 General. Notwi thstanding anything to the contrary in
this Agreement, the Omer Trustee and the Trustor hereby agree as
fol |l ows:

I f persons who are neither U S. citizens or resident aliens have
the power to direct or renove the Oamer Trustee, either directly or
indirectly through the control of another person, those persons
toget her shall not have nore than twenty five (25% percent of the
aggregate power to direct or renove the Oaner Trustee.

Section 9.03 Priority. In creating and accepting the Trust,
Trustor, and Omer Trustee each acknow edges that in case of conflict,
the limtations in Article 9 of this Agreenent are paranount and
superior to any other terns and conditions in this Agreement; or in any
ot her docunent or documents to which trustor/beneficiary and trustee
are a party.]

ARTI CLE 10
COVPLI ANCE W TH LAWS

Section 10.1 Covenant to Conply with Export Restrictions and U S.
Laws. Trustor acknow edges that the Aircraft may be subject to
restrictions involving the export and re-export of the sane pursuant to
the Iaws and regul ations of the United States, that the |aws and
regul ations of the United States restrict the transfer of any interest
inthe Aircraft to certain persons (collectively, the " Export
Restrictions'') and that such Export Restrictions may apply to the
Aircraft even after the Aircraft has been physically renpved or
transferred fromthe United States. Trustor al so acknow edges that the
Omer Trustee, as a U S. regulated financial institution, is subject to
the laws and regul ations of the United States, including, wthout
limtation, those promulgated by the U S. Departnent of the Treasury's
Ofice of Foreign Assets Control (OFAC) and the Financial Crines
Enf orcenent Network (FinCEN) (collectively, the U S. Laws''). Trustor
agrees that it will comply with, and will not knowi ngly permt the
Aircraft to be used in a manner that is contrary to, Export
Restrictions and U. S. Laws applicable to (1) the Trustor; (2) the Oaner
Trustee; or (3) the Aircraft, including the acquisition, possession
operation, use, maintenance, |easing, subleasing, or other transfer or
di sposition thereof.

Section 10.2 Approval of Transfer. Trustor agrees that it will not
permt the assignnent of this Agreenent, any transfer of the beneficia
interest of the Trustor created by this Agreenent, or a | ease or
subl ease of the Aircraft (collectively, a ~~Transfer'') w thout Owner
Trustee's prior witten approval of such Transfer. Omer Trustee shal
not unreasonably delay its decision on a request for approval from

Trustor nor shall it unreasonably withhold its approval to such
request. To facilitate Owmer Trustee's evaluation of the Transfer
Trustor agrees that it will use reasonable efforts to provi de Oaner

Trustee with any information reasonably requested by the Ower Trustee
regardi ng the Transfer, the proposed transferee and/or the ownership of
the proposed transferee. Owmer Trustee's decision to approve or
di sapprove the proposed Transfer shall not be deened to have been
unr easonably del ayed if Omer Trustee has not obtained the information
it needs to nmake the decision, and Ower Trustee's approval of the
proposed Transfer shall not be deenmed to have been unreasonably
withheld if Oamner Trustee has deternined that the Transfer will or may
reasonably be expected to put Omer Trustee at risk of violating any
laws or regul ati ons applicable to Omer Trustee including, wthout
limtation, the Export Restrictions and/or U S. Laws. |If Oaner Trustee
wi t hhol ds approval of a Transfer as set forth herein, then: (i) subject
to the terms of this Agreenent, Omner Trustee may resign; and (ii)
Omner Trustee shall have no obligation to consent to or facilitate a
Transfer while Owmer Trustee's resignation is pending.

I N WTNESS WHERECF, Oamner Trustee and Trustor have caused this
Agreenent to be duly executed all as of the date first above witten.
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